Draft Environmental Impact Statement (DEIS)

NorthMet Project


4.8
CULTURAL RESOURCES

Cultural resources include material remains of past human activities, both from historic and Pre-European contact.  In addition, cultural resources include traditional cultural properties, such as areas used for ceremonies or other cultural activities that may leave no material traces and may have on-going uses important to the maintenance of cultural practices.  Cultural resources management seeks to identify and protect all of these types of cultural resources with the goals of enhancing understanding of human behavior and protecting cultural practices.  For cultural resources qualifying as historic properties, protection is afforded under the National Historic Preservation Act (NHPA).  Tribal cooperating agencies note that a citation is needed here.  The enacting regulations of the NHPA defines an historic property as follows:

…any Pre-European contact or historic district, site, building, structure, or object included in, or eligible for listing on the National Register, including artifacts, records, and material remains related to such a property or resource (46 CFR 800, as amended 2006, Title III, Section 301, #5).

Tribal cooperating agencies note that the above quotation and citation are incorrect and should be replaced with the quotation and citation below.  Tribal cooperators also note that citation formats should be standardized throughout the document.

. . . any prehistoric or historic district, site, building, structure, or object included in, or eligible for inclusion in, the National Register of Historic Places maintained by the Secretary of the Interior. This term includes artifacts, records, and remains that are related to and located within such properties. The term includes properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization and that meet the National Register criteria  (36 C.F.R. § 800.16 (l)(1)).
The term “historic property” is used in the sense defined here throughout this chapter.

The criteria for evaluating eligibility for listing on the National Register of Historic Places (NRHP) are as follows:

The quality of significance in American history, architecture, archaeology, engineering, and culture is present in districts, sites, buildings, structures, and objects that possess integrity of location, design, setting, materials, workmanship, feeling and association, and:

A. That are associated with events that have made a significant contribution to the broad patterns of our history; or

B. That are associated with the lives of persons significant in our past; or

C. That embody the distinctive characteristics of a type, period, or method of construction, or that represent the work of a master, or that possess high artistic values, or that represent a significant and distinguishable entity whose components may lack individual distinction; or

D. That have yielded, or may be likely to yield, information important in prehistory or history (National Register Bulletin 1997). Replace with: (36 C.F.R. § 60.4). Tribal cooperators request that primary, rather than secondary, sources be used for all citations. 
To qualify for protection under NHPA, a cultural resource must meet the rigorous criteria for National Register eligibility, thereby qualifying as an historic property.  

If a cultural resource can be demonstrated to meet the criteria for listing on the NRHP, it qualifies as an historic property, and impacts to that historic property must be avoided or mitigated appropriately.  Historic properties are protected from both direct and indirect effects.  Direct effects physically alter the historic property in some way.  Indirect effects diminish some significant aspect of the historic property, but do not physically alter it.  The Area of Potential Effect (APE) is the area within which the proposed undertaking has the potential to either directly or indirectly impact historic properties that may be present.  Under 36 C.F.R. § 800.4(a), the first step in the process of identifying historic properties is defining the APE.  Only after
that can a comprehensive identification of historic properties take place  If an effect on an historic property is identified within the direct or indirect APE, consulting parties must agree on whether the effect is adverse.  If an effect is adverse, either avoidance of the effect or mitigation for the effect is required under NHPA.  As discussed above, citations are needed for clarity throughout the text.
Within the direct APE for the Project, three cultural resources that merited review for potentially qualifying as an historic property have been identified to date: a previously unknown Pre-European contact archaeological site and two previously known historic resources – the LTVSMC mill facilities and a railroad associated with these facilities.  Consideration of the potential of each of these cultural resources to qualify as an historic property, warranting NHPA protection, is offered in this chapter.  The USACE is consulting with three Native American Indian tribes regarding identification of historic properties within the direct APE for the Project.  The tribal cooperating agencies note that the term “Indian tribes” reflects the language used in relevant federal law and request that this change be made throughout this section.
One type of cultural resource that, if present, also warrants consideration as an historic property is a traditional cultural property (TCP).  The tribal cooperating agencies’ position is that "Traditional Cultural Property" should be replaced with “Historic Property of religious and cultural significance to Indian Tribes.”  However, if traditional cultural property is going to be used, it should be abbreviated (TCP) after the first occurrence.  A traditional cultural property must consist of a tangible property such as a district, site, building, structure, or object, and must meet the criteria listed above to be considered an historic property per the NHPA.  For natural resources to qualify for protection under the NHPA, they would have to constitute a definable traditional cultural property, that is, a specific site or district associated with traditional events, activities, or observances, of a significance warranting inclusion on the NRHP (Parker and King 1999).  No traditional cultural properties have been identified to date during research, field studies, or tribal consultation.  Consultation among the USACE and Indian tribes, however, is ongoing and a significant amount of consultation and survey work remains.  Despite the requirements of 36 C.F.R. § 800.4(a), the APE for the Project was not determined until August 11, 2009, and the Corps has not yet confirmed that position in writing.  Therefore, historic and current Tribal uses have not been determined for either the Plant or Mine Sites or for large portions of the direct and indirect APE.

The Native American Indian tribes that are signatories to the 1854 Treaty of LaPointe (10 Stat. 1109) Treaty of 1854, including the Grand Portage, Bois Forte, and Fond du Lac Bands, have rights usufructuary rights, or the right to hunt, fish, and gather, on public (Tribal cooperators note that the treaty itself contains no such limitation) lands within the territory ceded by that treaty (the Ceded Territory):  

ARTICLE 1.  The Chippewas of Lake Superior hereby cede to the United States all the lands heretofore owned by them in common with the Chippewas of the Missisippi . . . 

ARTICLE 11.  . . . And such of [the Chippewas of Lake Superior] as reside in the territory hereby ceded, shall have the right to hunt and fish therein, until otherwise ordered by the President.

Tribal efforts to coordinate natural resource monitoring within the lands covered under the 1854 Treaty include entities such as the 1854 Treaty Authority, which acts as an inter-tribal natural resource management agency and manages the off-reservation hunting, fishing, and gathering rights of the Grand Portage and Bois Forte Bands of the Lake Superior and Minnesota Chippewa Tribes in the territory ceded under the Treaty of 1854. 

The Ceded Territory includes over five million acres described as the Arrowhead Region of Minnesota.  The Grand Portage and Bois Forte Bands jointly manage their treaty resources through the 1854 Treaty Authority. The Fond du Lac Band maintains its own treaty management authority.  In addition, the Great Lakes Indian Fish and Wildlife Commission (GLIFWC) assists the Fond du Lac tribe in coordinating natural resource monitoring and use within treaty lands.  Fish and moose harvest management is an example of cooperative management between tribes and federal and state agencies within treaty lands.  The Project is proposed to be located on a combination of private and public land, and USFS would require PolyMet to acquire the public land, thus converting it to private land.  This public land lies within ceded territory boundaries and is therefore subject to 1854 Treaty rights.  Replacement public land has not been identified to date or analyzed for natural or cultural resources. [Tribal cooperators note that this section assumes, improperly, that it is only on public lands that Band members may exercise treaty rights.  This is incorrect as a matter of law, as further discussed below. Additionally, there has been no discussion of a land transfer or its effect on treaty resources with the Tribal cooperating agencies.  This misunderstands the meaning of the Ceded Territory and should not be included.]

In traditional tribal culture and cosmology, natural resources hold a great significance.  Consulting tribal representatives have emphasized the importance of natural resources to their tribes, stating that natural resources are integral to their culture and cannot be separated from cultural resources.  The tribal view of natural resources as cultural resources is acknowledged.  In order for any cultural resource to be afforded protection under the NHPA, however, it must meet the NRHP criteria and qualify as an historic property.  But Section 106 first mandates Tribal consultation to even begin the evaluation of whether a Tribal resource, whether on- or off-reservation, qualifies.
Natural resources impacts do have the potential to impact culture.  These impacts can manifest themselves in myriad ways, such as the loss of significant cultural landscapes, the loss of ancestral and/or sacred sites, and deterioration in the health or availability of animal and plant populations culturally associated with traditional diets, hunting practices, or spiritual practices.  Consideration of these natural resources of concern to the tribes in the cultural context of general use and access are addressed in this chapter.

The Tribal cooperators’ position is that within the Section 106 Process, the appropriate terminology for sites of importance to Indian tribes is “historic properties of religious and cultural significance to an Indian tribe.” Unlike the term TCP, this phrase appears in NHPA and the Section 106 regulations. It applies strictly to tribal sites, unlike the term TCP. Furthermore, Section 101(d)(6)(A) of NHPA reminds agencies that historic properties of religious and cultural significance to Indian tribes may be eligible for the National Register. Thus, it is not necessary to use the term TCP when considering whether a site with significance to a tribe is eligible for the National Register as part of the Section 106 process. The National Register Bulletin No. 38 guidelines are helpful, however, in providing an overview of how National Register criteria are applied.

Another issue with the term TCP is that Bulletin 38 has sometimes been interpreted as requiring an Indian tribe to demonstrate continual use of a site in order for it to be considered a TCP.  This requirement could be problematic in that tribal use of a historic property may be dictated by cyclical religious or cultural timeframes that do not comport with mainstream conceptions of “continuous” use.  In many other cases, tribes have been geographically separated from and/or denied access to historic properties of religious and cultural significance to them. Therefore, it is important to note that under NHPA and the Section 106 regulations, the determination of a historic property’s religious and cultural significance to Indian tribes is not tied to continual or physical use of property.

Cultural Background

The Tribal cooperators’ position is that the Cultural Background position is very brief, and there was no input from Bois Forte, Fond du Lac, or Grand Portage Bands as to the accuracy of the Cultural background to provide context to the evaluation.  The result is that the section lacks relevant expertise and reflects little knowledge of the present-day Bands. Again the Tribal cooperators should have reviewed and commented on this chapter before the PDEIS was sent out.  

Pre-European Contact 

The earliest inhabitants of Minnesota date back about 10,000 years, moving into the area after the last glaciation of the Pleistocene (Risjord 2005).  The archaeological remains of these Paleo-Indian people are difficult to locate, since the sites are small, contain few artifacts, are few in number, and are usually deeply buried beneath more recent sediments.  These sites are recognized by archaeologists by scatters of lanceolate (lance-like) projectile points (Dobbs 1990a; Dobbs 1990b).  

The Paleo-Indian people were followed by Archaic people, likely Paleo-Indian descendants.  This cultural transition occurred about 6,000 years before present. The tribal cooperators note that 6000 years before present is within the Archaic period. The sentence should read 6000 years BCE.  Material remains of activities of Archaic people, including large notched and stemmed projectile points, have been more frequently discovered and excavated by archaeologists than Paleo-Indian material (Anfinson 1987; Wilford 1941, 1955, and 1960).  Archaic Period people developed woodworking tools including axes and adzes, as well as punches to facilitate manufacture of clothing from animal skins.  Trade networks connected the Archaic Period people of Minnesota with resources as far away as the Gulf of Mexico.  Later during the Archaic Period, people in the Great Lakes region began making tools from copper, which was found as a raw material in the form of nuggets.  Tools fashioned from copper include spear points, knives, fishhooks, and awls—the first metal tools known in the New World (Risjord 2005). 

The Tribal cooperators’ position is that copper tools appear in archaeological contacts during the initial Archaic between 6,000 and 7,000 years ago (Beukens 1992).

During the Woodland Period, beginning around 1000 BC, people began making pottery and burying their dead in mounds.  Woodland people continued to make and use copper tools and also favored tools made of antler and bone.  Very late during the Woodland Period, people began using the bow and arrow.  Minnesota was occupied by people related to the present-day Sioux Nation, who followed a typical Eastern Woodland subsistence pattern.  The Sioux maintained a seasonal cycle, practicing maple sugaring in the spring, fishing and small-game hunting and gathering in the summer, and large-game hunting in winter.  The seasonal cycle included congregating into larger groups during the summer when resources were more plentiful, and then separating into smaller bands during the winter, to be supported by stored supplies and fresh large game (Risjord 2005).  Based on analysis of plant residues found on ceramic food vessels from archaeological sites, wild rice is known to have been used for food since the Woodland Period (Thompson et al. 1994).  

The practice of these Eastern Woodland lifeways was disrupted during the mid-17th Century, as European explorers and trade goods began to enter the region.  Wild rice, however, remained a staple food.  In addition, European settlements further east began pushing other tribes into the area, creating new pressures on the Sioux people of the region (Risjord 2005).  

Post-European Contact

It is the position of the tribal cooperating agencies that this entire section lacks sufficient information from a tribal perspective.  Further consultation is mandated in order to properly consider tribal oral histories and tribal creation stories, which is standard under ACHP guidance (see, e.g., Bulletin No. 38).

French fur traders were among the first Europeans to arrive in northeastern Minnesota in the 1650s.  As early as 1660, Sault Ste. Marie, traditionally a seasonal gathering place during the whitefish run, became a year-round stopping place for tribes due to the opportunity to trade with Europeans (Meyer 1994).  European trade, primarily for furs created new pressures among the tribes of the region.  As the Ojibwe moved westward, Sioux tribes were pushed southward, and possibly further west (Gibbon 2002).

The Ojibwe people moved westward along the shores of Lake Superior from the St. Lawrence River Valley.  Pressures from European trade and from their Iroquois neighbors is often cited as motivation for this move. A citation for this statement is needed.  

The Tribal cooperators’ position is that this is not the reason for the westward movement. Oral tradition tells us differently. The author of this should have contacted Tribal cooperators to review this before sending it out to others.  Tribal cooperators were told they would be able to review and comment before this was sent out, and that never happened.

The Ojibwe have also been known as Outchibouec (French), Chippewa (American), and Anishinabe (their own name for themselves) (Risjord 2005).  According to Anishinabe tradition, the five original clans emerged from the Atlantic Ocean, and migrated through the Great Lakes watershed, guided by a vision of a miigis (cowrie shell) or Sacred Megis (turtle shell) (Meyer 1994; Benton-Banai 1979). 

The Tribal cooperators’ position is that this is true, but not the reason for the migration.  We did not leap out of the ocean and start sprinting west.  And, have never heard of a Sacred Megis being called a turtle shell, this is incorrect!  Obviously, the interpreter of this paragraph did not understand the difference between a Megis shell and a turtle shell. Again, Tribal cooperators should have been allowed to preview and comment on this section of the Cultural Resources chapter.

The objective of this migration was to find a place where food grows on water (wild rice).  Anishinabe oral tradition relates a 500-year journey, beginning in 900 AD, with some groups settling along the way at each of seven main stopping places.  Three important groups developed during this time: 1) the Ish-ko-day’-wa-tomi, who maintained the Sacred Fire and were later called the O-day’-wa-tomi, and later the Potawatomi, 2) the O’daw-wahg’, who provided goods and were later called the Ottawa, and 3) the Ojibway, who were the Faith Keepers.  The Anishinabe became known as the Nation of the Three Fires in recognition of these three groups.  The migration ended at Mo-ning-wun’-a-kawn-ing (Madeline Island, southernmost of Apostle Islands and location of La Pointe Wisconsin), when the turtle-shaped island of prophecy was recognized (Benton-Banai 1979).  

The Tribal cooperators’ position is that this is not true!  If the migration ended at Madeline Island, why are there Ojibwe bands located in Canada and across the Northwestern Border of the United States?  Again, Tribal cooperators should have been involved with the review and should have been able to comment on these issues.  We continued to migrate westward to different areas where we settled. Eddie Benton-Banai is not the only reference you should cite here.  The whole upper part of the second paragraph, page 4.8-4, should be rewritten with proper Tribal consultation.

After battles between the Sioux and Ojibwe people in 1768, the Sioux moved further west and south onto the prairies and river valleys of southern Minnesota, seeking big game and less combat with neighbors.  Skirmishes continued into the mid-19th century, but not on as large a scale (Risjord 2005).

The Ojibwe people like the Sioux people, seasonally harvested fish, game, including moose, caribou, bear or rabbit, and deer after logging began, along with maple sugar, fruit, berries, roots, and wild rice.  [The Tribal cooperators’ position is that "like the Sioux people" should be removed.  Comparison of all tribes as the same is labeling them as “Indian” not as a specific tribal group who have their own customs and traditions.  Additionally, there is no mention of moose, caribou, deer, bear, or rabbit, and the draft only mentions game in passing.]  Fish were harvested by netting and spearing, both from canoes and through ice.  Fish were preserved by salting, smoking, or drying (Risjord 2005).  Even without agriculture, the plentiful wild rice and fish around Lake Superior and inland allowed the Ojibwe people to live in villages for several months of the year, usually right at the lakeshore.  

The Tribal position is that they did not stay in a single camp for many months. They had four major camps that they utilized throughout the year. Why are you talking about the people who lived on the shore of Lake Superior? Why is there no mention of the inland migration or the people who came to the PolyMet area?  

Birch bark was employed in home and canoe construction and container manufacture.  Cedar wood and bark were also used for these purposes.  Sweet grass was also harvested, and often burned for medicinal and spiritual purposes (McClurken et al. 2000).  These natural resources are cultural resources and are still used today.  To Tribal people cultural resources include natural resources, to hunt, fish and gather is cultural which requires natural resources to be able to carry on traditional Ojibwe lifestyles. According to tThe Ojibwe participating in consultation for the Project state that sage was used and is still used today used in ceremonies and sweat lodges.  These and other natural resources are cultural resources and are still used today.  To Tribal people, cultural resources include natural resources; to hunt, fish, and gather is cultural, and requires natural resources to be able to carry on traditional Ojibwe lifestyles.  This is discussed further below.
Beginning in 1837, Ojibwe treaties with the U.S. government opened the way for European–American settlement.  First fur trading, then logging, agriculture, and mining attracted Euro-American settlers to Minnesota (Risjord 2005).  Minnesota became a Territory of the United States in 1849.  In 1854 and 1855, treaties between the Ojibwe people and the U.S. government allocated permanent reservation lands within ceded territories to the tribe, a rare provision at the time.  Annuities to tribal members established by treaties helped fund the development of cities in Minnesota, as traders were paid by tribal members for goods, and then invested in real estate and construction in developing areas, accounting for as much as $4.2 million in the 1850s (Risjord 2005).  

Historic treaty rights in ceded indigenous territories apply to the public lands within the ceded territory.  The Project area is located within one historic, treaty-ceded territory, the Ceded Territory under the 1854 Treaty between the Chippewa (Ojibwe) of Lake Superior and the United States.   

In 1985, the Grand Portage Band sued the state of Minnesota in federal court claiming that the 1854 Treaty gave them the right to hunt and fish in the Ceded Territory free of state regulation; the Fond du Lac and Bois Forte Bands later joined the lawsuit.  A settlement between all parties was reached. In the later case of Fond du Lac Band of Chippewa Indians v. Carlson, the Eight Circuit allowed the Fond du Lac Band (which had pulled out of the settlement) to sue state officials for alleged violations of treaty usufructuary rights under the 1854 Treaty. 68 F.3d 253  (8th Cir. 1995).  This was because the Eighth Circuit recognized that these treaty rights were “important federal rights.”  Id. at 256.   Although the settlement agreement was approved by the federal court in 1999, this agreement does not commit to a legal conclusion as to whether the 1854 Treaty harvest rights remain valid (MnDNR 2005, Legal History; Edwards et al. 2004). Tribal cooperators note that this language implies that there is doubt about whether the treaty rights remain legally enforceable.  But there is none, as counsel for the Grand Portage Band, Sara Van Norman, stated in a letter to the Corps on March 9, 2009.  The cited language appears to be drawn from a standard settlement clause, not a substantive legal position, and, indeed, such a position would be directly contrary to federal law.   Subsequently, in 1990, the Mille Lacs Band sued the state claiming harvest rights in the 1837 Ceded Territory, situated adjacent and south of the 1854 Treaty territory.  In 1992, the Fond du Lac Band also sued the state under both the 1837 Treaty and the 1854 Treaty (the band was a signatory on both).  In 1994, a U.S. District Court decision upheld the Mille Lacs Band treaty rights in the 1837 Ceded Territory (Mille Lacs Band v. State of MN)
.  A 1996 ruling also found that the Fond du Lac Band retained their treaty rights to hunt, fish, and gather in the 1854 Ceded Territory (Fond du Lac Band v. Governor of Minnesota
.  Most recently, in 1999, the U.S. Supreme Court upheld the rights of the Mille Lacs Band and other signatory Bands within the 1837 Ceded Territory.  These legal rulings have confirmed that tribal communities do retain rights to hunt, fish, and gather on tribal and public lands within ceded territories (Edwards et al. 2004).  The Tribal cooperators’ position is that the DEIS excludes private lands by assuming that legal rulings confirming tribal communities’ retained rights to hunt, fish and gather refer only to public and tribal lands in ceded territories. In actuality, there has been no court decision regarding the extent of treaty rights on private land in the 1854 ceded territory.  A statement casting doubt on the Band’s treaty rights has no place in the EIS.  Moreover, the Mille Lacs cases are not directly relevant.  To the extent that further consultation is required to explain the regulatory agreement that operates between the DNR and the Bands, it should be undertaken.  However, given that public lands can provide ready access to natural resources used by tribes, the loss of those acres must be evaluated.  In addition,  SEQ CHAPTER \h \r 1it is the position of the tribal cooperators that replacing a certain number of acres of land in another location is unlikely to adequately mitigate impacts to the exercise of treaty rights.  As discussed more fully below, tribes are oriented more toward space than toward time.  Thus, the importance or use of a geographic place can no more be moved to a different location than an important event in European history can be moved to a different time.

Tribal cooperators realize the heading states “Cultural Background,” therefore we have provided below a brief cultural background to provide context to our evaluation.  The PDEIS states in section 2.3.4, Issues Incorporated into EIS After Scoping:  

During an EIS process, changes to the Project, changes in the regulatory framework, heightened public concern, or availability of new information related to potential impacts, may make it necessary to refine the scope or structure of an EIS. Accordingly, this DEIS will contain greater emphasis on the following issues than was envisioned at the time of the Final SDD:

• Groundwater hydrology and impacts to groundwater;

• Potential for methylation of mercury in wetland or lake systems;

• Cultural resources from a Native American tribal perspective;. . .

The Tribal cooperators’ position is that this “greater emphasis than was envisioned at the time of the Final SDD” should have been taken into consideration at the beginning of the writing of this chapter. The Tribal cooperators’ concerns have not been included since starting consultations with the Tribal Historic Preservation Officers.  Therefore, despite the fact that they are jointly making comments now, it is the Tribal cooperators’ position that even if all the comments are incorporated, this chapter remains inadequate.  It is impossible to correct the mistakes in this chapter without beginning again with full Tribal consultation and consultation.  So far, the Tribal cooperators concerns have not been included. 

Unlike the June 2008 draft of the PDEIS, there are no longer sections entitled 1854 Ceded Territory and 1854 Treaty Authority that purport to summarize existing treaty and tribal regulatory rights.  But the language used to discuss the 1854 Treaty is still inaccurate. 

The PDEIS has no basis to conclude that there is no adverse effect on “any historic property” within the APE.
  It contains no evidence that any sufficient TCP study has been done.  Indeed, such a study cannot be done properly without tribal consultation and there was no tribal cultural consultation of any kind before the supposed finalization of cultural review on the project.  The Band is extremely troubled that the PDEIS nevertheless represents that the Section 106 process has been completed.  Further consultation is needed.   
History of Iron Range

Minnesota became the 32nd state in 1858.  These changes were accompanied by an ever-increasing flow of European-American settlement and the establishment of towns, cities, and non-fur trade-related enterprises (Mason 1981).  Wheat surpassed corn as the principal crop in 1860, with much of it being exported out of state.  White pine and red pine were sought after by loggers, and were harvested in the Fort Snelling area as early as 1820.  By 1870, there were 207 saw mills in Minnesota.  In 1877, a law allowing sale of timber off state lands further opened the state for logging.  The logging boom had tapered off by the early 1900s (Risjord 2005).  

In 1865, the newly appointed Minnesota state geologist, Augustus Hanchett, with the help of his assistant, Thomas Clark, issued a report generally describing copper ore deposits in the Lake Superior area, and iron ore deposits at Lake Vermilion.  The following year, Henry H. Eames replaced Hanchett as state geologist, and issued a report confirming the presence of gold ore around Lake Vermilion, creating a short-lived Minnesota gold rush, during which other Minnesota ores were ignored (Lamppa 2004).  Discovery of iron ore in the Vermilion Range led the Pennsylvania industrialist Charlemagne Tower to buy large tracts of land on the Vermilion Range.  In 1882, Tower organized the Minnesota Iron Company and by 1884 shipped the first ore from the Soudan Mine by rail on the company’s Duluth and Iron Range Railroad to Lake Superior (Risjord 2005).  

The Merritt brothers of Duluth laid groundwork for their Mountain Iron Mine through their explorations during 1890s (Minnesota Historical Society 2008).  Up to that point, only the far eastern portion of the Mesabi Range had been mined for iron, and not on a large commercial scale, with mostly hand-tools being employed (Walker 1979; Atkins 2007).  They opened their second mine in 1891 near Biwabik.  By 1892, they shipped their first carload of ore on their Duluth, Missabe and North Railroad to dock in Superior, Wisconsin (Minnesota Historical Society 2008).  A loan from John D. Rockefeller to the Merritts to expand the railroad ultimately led to the transfer of all of their mining and rail properties to Rockefeller.  Shortly thereafter, all of the mining interests in Minnesota were owned by eastern interests, with J.P. Morgan acquiring Rockfeller and Carnegie holdings in 1901 under US Steel (Risjord 2005).

By 1890, when the Mesabi Iron Range deposits were discovered, nearly 300 iron mining companies had been incorporated in Minnesota.  By 1900, the Mesabi Range was the most extensive iron ore district in the world, supplying increasing demand by steel mills throughout the Great Lakes states (Hall 1987).  Early mining ventures in the Mesabi Iron Range focused on hematite, a soft granular rock rich in iron that could be mined with steam shovels and required limited processing.  More than 95% of the iron deposits in the Mesabi Range consist of taconite, a hard iron-bearing rock that must be pulverized and processed for mineral extraction (Risjord 2005).  

In the late 1920s, increased mechanization reduced the number of workers needed and increased productivity.  However, due to the Great Depression, iron ore production in the Iron Ranges dropped dramatically by the early 1930s (Lampp 2004).  A cost-effective technology for taconite processing was developed by the late 1930s.  Taconite mining was made even more economically feasible by two factors: 1) legislation passed in 1941, replacing property taxes within the Iron Range with taxes on actual ore mined, and 2) by increased demand due to World War II.  The Reserve Mining Company was formed in 1942 (Risjord 2005).  In 1964, when interest in taconite pellet use in steel manufacture prompted interest in increasing taconite pellet production, an amendment was passed that guaranteed that the tax advantages of the 1941 taconite legislation would be maintained (Lampp 2004).  

In 1957, the Erie Mining Company opened its concentration plant at Hoyt Lakes.  This plant was Minnesota’s second large-scale taconite plant, and it remained in operation through 2001, with a change in ownership to LTV Steel Corporation in the 1980s, and then to Cleveland Cliffs in 2001 (Zellie 2007).  While six new taconite plants were built on the Iron Range in the 1960s and 70s, inexpensive imports changed the industry and decreased demand by two-thirds (Risjord 2005).

4.8.1
Existing Conditions

Existing conditions were defined by several cultural resources studies for the Project.  Foth and Van Dyke (1999) produced a study of environmental resources within the Mine Site to support exploratory drilling.  As part of this study, a Phase I archaeological survey of the mine pit area was conducted.  No cultural resources were identified within the mine pit area along the proposed exploratory drilling transects.  Research identified four previously recorded cultural resources located within two miles of the mine pit, including Knot Camp, a historic logging camp (SNFIN 01- 314), two additional logging camps, and a mill located further east.  

The 106 Group (2004) conducted a study for the Project, including research, selective visual reconnaissance, and an evaluation of archaeological potential for the lease area (an area approximating the Mine Site); the processing facility; the Tailings Basin; and three proposed railroad interconnection alternatives.  Large portions of the studied area were found to have low potential for archaeological resources, meaning that based on available data, intact buried cultural resources are unlikely.  Other portions of the studied area were found to have unknown potential for archaeological resources, meaning that not enough data were available to estimate the likelihood of encountering intact buried cultural resources.  Upland areas in the vicinity of the Partridge River or larger wetlands were considered to have high potential for archaeological resources.  The study identified the LTVSMC processing facility, associated mining features, and railroad as the only existing structural resources at the Plant and Mine Sites.  In addition, the study identified the Knot Camp, but described it as outside the area that would be directly affected by the Project.

Soils Consulting (RS75, Soils 2006) prepared the Phase I Archaeological Survey by selectively sampling landscape types considered to have the highest potential for pre-contact archaeological sites, a strategy developed through coordination with the State Historic Preservation Office (SHPO) and the USACE.  A single archaeological site, the “NorthMet Site”, was identified based on four lithic non-tool artifacts found in four different shovel tests.  While no diagnostic artifacts were recovered, the investigators suggested that the lithic raw material types and the landform on which the site is located are consistent with expectations for Late Paleo-Indian or Archaic archaeological sites.  Additional studies, conducted in 2008 by Soils Consulting, demonstrated that the “NorthMet Site” does not appear to be potentially eligible for listing on the NRHP, and therefore does not qualify as an historic property and requires no further consideration.  SHPO concurred with this finding in 2009.  
The Tribal cooperators’ position is that only a Phase I archaeological study has been performed at or around the Project site, indicating little to no field work, despite the discovery of potentially significant archaeological sites.  There is no discussion of the fact that these discoveries indicate the need for more comprehensive fieldwork in order to avoid these areas.

Soils Consulting found the previously identified Knot Camp and verified that it is outside of the direct APE.  Furthermore, the site was found to have been impacted by modern logging activities, significantly compromising its integrity.  Scattered surface debris consistent with a historic logging camp use was noted; however, no structural remains of a camp or associated cultural features were identified.  The Knot Camp does not appear to be potentially eligible for listing on the NRHP, and therefore does not qualify as an historic property, and requires no further consideration for direct or indirect effects.  While two Indian trails reported to pass through the vicinity were mentioned in the literature, attempts to locate either of these trails in the field were unsuccessful.  

The Tribal cooperators’ position is that no attempt was made to consult with any cooperating tribe’s THPO to locate either trail.   

It is surprising that this language remains in this draft of the PDEIS, given that the Corps has received comments regarding the inappropriateness of the conclusion.  That the literature or even independent field research without tribal assistance might not include sufficient detail to identify historic trails that the Bands are very familiar with is unremarkable—it is precisely this type of tribally-important property that TCP surveys is meant to encompass.  This treatment of tribal concerns demonstrates a lack of familiarity with the TCP evaluation process and with tribal consultation requirements. 

Landscape Research LLC (Zellie 2007) evaluated the LTVSMC facilities as an historic property and its eligibility for listing on the NRHP.  Because the pelletizing plant, a key element in the process and crucial to the interpretation of the facility, has been demolished, the report recommended that the LTVSMC facilities did not appear to meet the criteria for listing on the NRHP as an historic district.  The report recommended that the LTVSMC Concentration Plant and Railroad is eligible and SHPO concurred in 2009.  Detailed documentation of key Concentration Plant buildings and structures, including the coarse and fine crusher, conveyor and drive house, general shops, and reservoir was recommended should demolition be planned.  The Closure Plan calls for building demolition in accordance with Minnesota Rules, part 6132.3200 (RS52, Barr 2007).

In summary, cultural resources studies to date have identified the following resources within the direct APE for the Project (Table 4.8-1).

Table 4.8-1
Cultural Resources Identified in the Project area

	Cultural Resource
	SHPO and USACE Recommendations

	LTVSMC processing facility structures and associated cultural features
	· Overall, not NRHP eligible as district

· Alone, the LTVSMC Concentration Plant is eligible

	LTVSMC railroad
	· Overall, not NRHP eligible

· Portion associated with Concentration Plant is eligible

	The “NorthMet Site” (archaeological site)
	Not NRHP eligible


As a whole, the LTVSMC processing facility and associate features is considered by SHPO and USACE as ineligible for listing on the NRHP as an historic district.  However, the LTVSMC Concentration Plant and Railroad is considered by SHPO and USACE to be eligible for listing on the NRHP, warranting consideration as an historic property.  The LTVSMC Railroad is considered ineligible overall, but portions of the mine/plant track are considered eligible.  The “NorthMet Site” is considered ineligible by SHPO and USACE.  

Natural Resource Use

As discussed above, no traditional cultural properties or other potentially significant historic properties within the Project Area APE have been identified to date during tribal consultation, but the APE has only been designated for a short time.  However, tribal consultation is on-going and no tribal TCP studies have yet been completed.  Potential tribal activities involving the use of natural resources of concern to tribal representatives include hunting, fishing, and gathering, amongst other activities.  Tribal concerns regarding impacts on and access to plant and animal resources have been identified during tribal consultation.  Tribal use of 384 species of plants has been documented (Meeker et al. 1993).  Although not quantified in the Project area, these plants occur in a broad range of habitats, including cover types within the Project area (see Section 4.3).  However, specific tribal use of any specific areas within the Project area for natural resource exploitation has not been documented and must be part of further consultation.  Additional discussion of natural resources is provided in various resource sections of this DEIS (see Sections 4.1-4.5).  

The Tribal cooperators’ position is that the Natural Resources as Cultural Resources section appropriately acknowledges the tie between natural resources and culture, but the section should be expanded. In this regard, the cooperators offer the following information based on previous work in this area with ethnohistorians examining the issue in the context of other proposed mines within the 1837 and 1842 Ceded Territories.

In 1998, the Great Lakes Indian Fish and Wildlife Commission (GLIFWC) commissioned a report entitled “Cultural and Economic Importance of Natural Resources Near the White Pine Mine to The Lake Superior Ojibwa.”   While the report focuses primarily on natural resource use in the Ontonagon, Michigan area, the themes of the report are relevant to Ojibwe natural resource use throughout the region. More specifically, the importance of a wide variety of natural resources and the broad area from which they were and continue to be gathered, are reflected in the recollections of the tribal members interviewed for the report. A copy of the report is enclosed, and several excerpts are included here to demonstrate the potential impact that a large industrial site may have on the exercise of treaty-reserved rights. The report also contains recommendations that should be followed in order to develop a fuller understanding of the ways in which Ojibwa people have used and continue to use the land. The report states:

The documentation shows that Ojibwa economy from earliest recorded history to modern times rests upon hundreds of resources spread over a large area. Ojibwas found some resources close to the [White Pine] mine and traveled hundreds of miles for others. Hundreds of plant and animal species provided essential resources in their season.

Any negative impact to tribal harvest of natural resources in a particular location is not

simply a matter of inconvenience to the tribal member. It has significant cultural implications. A publication about the potential threats of sulfide mining discusses the importance of particular locations in Ojibwa culture.2 

The Indian view of land sharpens the importance of maintaining the sustainability and environmental integrity of the relatively small land base left to the tribes. As distinguished from traditional European thinking, the general Indian orientation is more towards space than towards time. Thus the importance of a particular geographic spot can no more be moved to a different location than the importance in European history of a particular event can be moved to a different time. . . . Commonality of place, as much as of past, defines an Indian tribe. The ties that bind society and culture together are tethered to the earth. If a tribe’s traditional lands lose the ability to support life, those ties can badly fray.

In addition, the report entitled “Cultural and Economic Importance of Natural Resources Near the White Pine Mine to The Lake Superior Ojibwa” explains why damage to a particular resource or damage to a resource in a particular place, equates to cultural damage:

The harvest of natural resources is not strictly an economic pursuit from the Ojibwa perspective. Ojibwa cosmology links all animate and inanimate inhabitants of the world in personalized relationships. The Anishinabeg (pl. of Anishinabe) treat many beings of the world as kin to humans who give themselves to humans for food, provide healing knowledge, or advise people about the events of their lives. Harvesting rice, venison, berries, maple sugar, and other resources become[s] a critical mechanism by which the Ojibwa perpetuate themselves physically and culturally and regenerate the natural cycle of life. Ojibwas' natural resource use patterns have changed since Americans came to Michigan and Wisconsin after 1820. Still, the Ojibwa cultural identity rests upon a person-to-person relationship with natural resources. . . The Ojibwa fear that processes used to extract metals from the earth threaten these resources.

4.8.2
Impact Criteria 

Impacts to cultural resources, including historic structures, archaeological sites, and traditional cultural properties, would be considered significant if they result in adverse effects to historic properties that are eligible for listing on the NRHP.  Once a cultural resource is identified, the historic significance of the property must be evaluated in terms of its ability to meet the National Register criteria (36 CFR § 800.4 (c)(1)).  A cultural resource that meets the criteria is considered an historic property entitled to the consideration afforded by Section 106 of the NHPA, as outlined in the Advisory Council on Historic Preservation’s implementing regulations (36 CFR § 800 et seq.).  

Impacts to a traditional cultural property TCP, as for any cultural resource, would be evaluated in terms of the specific significance of the resource in terms of its eligibility for listing on the NRHP and the potential for the Proposed Project to detract from that significance.  

The impact criteria should also recognize the importance of natural resources to tribal cultural practices, even when tribal use of natural resources does not qualify those resources as traditional cultural properties.  The right to hunt, fish, and gather on public lands within the 1854 Treaty Ceded Territory is protected by the 1854 Treaty.  Limitation or elimination of access to public lands within the 1854 Treaty Ceded Territory for these purposes as provided by the Treaty, without appropriate replacement, would be considered an impact to treaty rights. In addition, the impact criteria should recognize that replacement of these sites may not adequately replace their cultural value, since, as discussed above, in Ojibwe culture commonality of place is essential. 

It is the position of the tribal cooperators that this is far from a sufficient analysis of impacts to the Ceded Territory.  See other comments below.
4.8.3
Environmental Consequences

4.8.3.1
Proposed Action 

If a cultural resource can be demonstrated to meet the criteria for listing on the NRHP, it qualifies as an historic property, and impacts to that historic property must be avoided or mitigated appropriately.  The APE is the area within which the Project has the potential to either directly or indirectly impact historic properties that may be present.  The direct APE for the Project includes the physical footprint of the proposed undertaking.  The LTVSMC concentration plant and railroad are the only historic properties identified to date within the direct APE.  The extent of the indirect APE is dependent on the extent of potential impacts to various resources (for example, water, visual, or noise impacts).  The extent of the indirect APE is the subject of on-going consultation, and may include all or portions of the Embarrass River, Partridge River, and Dunka River watersheds. No historic properties have been identified to date in the indirect APE.  Efforts to identify potential historic properties within the indirect APE are continuing as part of tribal consultation.   The position of the tribal cooperating agencies is that given the recent designation of the APE as including the St. Louis River, no such conclusion can be included here. 

 The Tribal cooperating agencies’ position is that the indirect APE extends to the mouth of the St. Louis River.  Moreover, the Corps has adopted this position by its August 11, 2009 statements. Therefore, this section must be properly revised and significant cultural and environmental surveys re-done to properly reflect the extent of the APE.

 USACE has conducted consultation with the Minnesota SHPO (USACE 2007; USACE 2009; SHPO 2007) regarding potential impacts to historic properties.  Based on strategic sampling of the Project area, the SHPO and USACE concur that no further efforts are required to identify historic properties within the direct APE.  The “NorthMet Site”, which would be impacted by the Project, does not appear to be eligible for listing on the NRHP.  SHPO has found that the LTVSMC Concentration Plant and Railroad, considered potentially eligible for listing on the NRHP, would be adversely affected by the proposed modifications for reuse and by the demolition to occur after facility closure.  This adverse effect would be mitigated by Historic American Building Survey/Historic American Engineering Record documentation of the LTVSMC Concentration Plant and Railroad prior to initiation of significant modifications.  A Memorandum of Agreement, currently in development, will detail the specifics of the mitigation.

Beyond the potential impacts to historic properties, impacts to the cultural use of some natural resources would occur.  Signatory tribes are entitled access to these natural resources on public lands to the extent rights are afforded by the 1854 Treaty. The 1854 Treaty provides the right to hunt, fish, and gather on public lands within ceded territory.   In the course of consultation, tribes have expressed concern that wetlands and other water resources would be impacted by the Project, which could modify the natural resources available for their use on public lands.  Tribal cooperators note that this language is incorrect as a matter of law.  Although wetlands impacts would be mitigated, most of the proposed compensatory wetlands mitigation would be located outside the ceded 1854 Treaty area Ceded Territory.  These natural resource impacts are evaluated elsewhere in this document.  

Tribal cooperators would like citations for the sections where these impacts are evaluated.

Notwithstanding these impacts, the USFS position that PolyMet must acquire surface ownership of the land before mining could be conducted, thereby removing it from public ownership would preclude public or tribal access to current public lands within the Mine Site.  The loss of hunting, gathering, and fishing rights on the public land that would become private land resulting from the Project may be compensated for, at least in part, by the proposed land exchange in which new land would be acquired for inclusion in the National Forest System lands in exchange for the land occupied by the Project.  Should this occur, access to natural resources on the additional land by 1854 signatory tribes may be made available.  The extent to which this measure would be effective in offsetting these natural and cultural resource impacts may depend on the location of the exchanged lands and the type and degree of specific resources that it would contain.  The effects of this land exchange would be evaluated in a separate analysis prepared by the USFS.  The USFS is consulting with the tribes regarding this land ownership issue.

Of particular concern to tribal representatives is the potential impact to wild rice beds.  According to inventory information as reported by the MnDNR, the Embarrass River has been identified as one of approximately 1,200 water bodies in Minnesota where wild rice is or has occurred.  The closest wild rice bed is located on Hay Lake, a downstream tributary to the Embarrass River located approximately 5.5 miles west of the LTVSMC Tailings Basin (MnDNR 2008, Natural Wild Rice in Minnesota).   It is the position of the tribal cooperating agencies that this is incorrect and underscores the need for further consultation and surveys, especially considering the recent designation of the APE.  Wild Rice has been found on the Partridge River, north of the Hwy 110 Bridge, and it is closer than Hay Lake.  Environmental consequences of the Project that may impact the wild rice beds are discussed in Section 4.1.  Discussion of other specific natural resources and their use occurs within the appropriate natural resources chapters. 
4.8.3.2
No Action Alternative

The No Action Alternative would provide no benefit to historic properties, other than the retention of the NorthMet archaeological site, which would be impacted under the Proposed Action.  This site does not appear to be eligible for listing on the NRHP.  The No Action Alternative would require the complete dismantling of the existing processing facilities under the LTVSMC reclamation plan, while the Proposed Action would retain and reuse the facility, which is preferable from an historic preservation standpoint.  However, demolition of the processing facilities are still proposed at Closure under the Proposed Action.  

Under the No Action Alternative, the LTVSMC site would be restored, although public access to the site for natural resource use would require the site be converted from private to public land.  Access to existing public lands within the Project area would continue, allowing access for the traditional use of natural resources by Ojibwe people to occur.

4.8.3.3
Mine Site and Tailings Basin Alternatives

The Mine Site and Tailings Basin Alternatives would not modify the APE, nor would they result in added benefit or impact to historic properties as compared to the Proposed Action.  No historic properties would be impacted by the footprint of these alternatives, and no impact would be avoided that would otherwise occur, such as to the LTVSMC Concentration Plant and Railroad, as discussed above.  The impact to natural resources under these Alternatives, including those with the potential for traditional use by Ojibwe people pursuant to the 1854 Treaty, are described in the corresponding natural resource sections of this DEIS.

4.8.3.4
Mitigation Measures

The Project would potentially impact a historic property eligible for listing on the NRHP through construction and operation of the Plant Site and the 1854 signatory tribes through the potential loss of access to lands and natural resources within the 1854 Ceded Territory.  The following mitigation measures are recommended to mitigate these impacts:

· The USACE is working with PolyMet to develop a recordation mitigation plan for the Concentration Plant building, prior to its renovation as part of the Project.

· It is currently unknown if the proposed land exchange would be within the ceded territory; therefore, signatory tribes could incur a net loss of access to public lands within the ceded territory from the Project.  As part of its NEPA process for the proposed land exchange, the USFS is consulting with Native American Indian tribes regarding effects to treaty rights, including possible mitigation measures such as seeking lands for exchange that occur within the ceded territory.

Consultation between the USACE and Native American Indian tribes to identify an indirect APE for the Project is ongoing.  Once the indirect APE is identified and an analysis of indirect impacts is completed, further mitigation planning may occur.

4.8.4
Cumulative Impacts

The Final SDD (MnDNR 2005) did not identify any cumulative effects associated with cultural resources.  Subsequent analysis in this DEIS concludes that the only adverse effect resulting from the Project on historic properties identified to date that are listed on, or eligible for listing on, the NRHP would be the modification and eventual demolition of the LTVSMC Concentration Plant and Railroad, which would also occur under the other identified alternatives.  The Project would not contribute to any other cumulative effects on historic properties.  It is the position of the tribal cooperating agencies that this entire conclusion is premature based upon the designation of the APE and must be deleted.  They also note that  Tribes were not involved as Cooperating Agencies during the Scoping Process or when the Final SDD was issued.  
Tribal representatives have indicated that the Project would have an effect on its usufructuary treaty rights by removing the Project site from public ownership within the Ceded Territories.  The tribes have also raised concerns regarding the location of proposed wetland mitigation being outside the Ceded Territories.  We address the potential cumulative effects related to these land use-related treaty issues, as distinct from historic properties discussed herein, in Section 4.14 (Cumulative Effects).  

The Tribal cooperating agencies’ position is that although there have been numerous requests to evaluate cumulative effects for groundwater quality, drawdown and inundation that has not been included in the DEIS analysis.  Therefore, it is impossible to identify cumulative effects to wetlands (and the vegetation and wildlife therein) that may occur within the Project APE.  
Tribal representatives have recently suggested over the course of the discussions and Section 106 consultations on this project that the 1854 Ceded Territory may qualify as a TCP and therefore may meet the criteria for listing in the National Register (see also Van Norman 2009). The USACE has determined that the Ceded Territory does not meet the criteria for listing in the National Register.  The Corps is continuing to consider this question. [The tribal cooperating agencies note that by the Corps’ own admission, discussions between the Corps and the Bands are ongoing. The Grand Portage Band sent a letter through legal counsel on May 15, 2009 regarding this question and asked for further consultation and no written response has yet been received.  The Corps has stated that it still plans to issue a response and until that time this conclusion cannot be included here.]

The Tribal cooperating agencies’ position is that further consultation that includes the Advisory Council on Historic Preservation and other cultural resource professionals to discuss the issue is likely to occur as a result of the dispute resolution process. 

This chapter cannot be completed without significant additional consultation with the Tribal cooperating agencies, development of full, Tribal TCP surveys, proper evaluations of natural and cultural resources based upon the recently-defined (and much expanded) APE, and much more research. Therefore, the Tribal cooperating agencies take the position that even with the inclusion of all changes and comments made here, the chapter will be far from ready for publication in the Draft EIS.  The Tribal cooperating agencies expressly condition their comments on this position and maintain the position that Section 106 consultation is incomplete and inadequate, as to nearly every section.  The Corps’ evaluation of the 1854 Ceded Territory as a TCP is far from sufficient.  The Tribal cooperators have made similar comments on all PDEIS cultural resources chapter drafts, with little effect, and therefore incorporate all earlier comments here as if made directly herein. The Tribal cooperators also reiterate their request for direct contact with the drafters of this chapter in order to efficiently address these problems.  Finally, the Tribal cooperators again ask that the Corps follow the ACHP Handbook, “Consultation with Indian Tribes in the Section 106 Review Process” (Nov. 2008).  Citation formats should be made consistent throughout, i.e., either using “§” or “Section” consistently in the text and placing all publication titles either in italics or in quotation marks. All laws, regulations, publications, or other references should include full citations, not just document titles. 
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